THE 
JOU RNAL 


PHILOSOPHY 





VoL. LVI, No. 17: AUGUST 13, 1959 





CONTENTS 


Moral Rhetoric, Moral Philosophy, and the Science of Morals: 
Paut W. TayLor 


Book Reviews 


A. I. MELDEN, ED., Essays in Moral Philosophy: HERBERT W. 
SCHNEIDER 


HERMAN Kantorowicz, The Definition of Law: Martin P. Gotpine 708 


New Books 


mE MME INNORUNBTT 5-20, Mod) oer, AR ee GPS, ys ached oP A RG 6 715 





PUBLISHED FORTNIGHTLY 
BY THE 
JOURNAL OF PHILOSOPHY, INC. 





THE JOURNAL OF PHILOSOPHY 


Founpep By Freprricx J. E. WoopBRIDGE AND WENDELL T. Buss 


EDITORS: Herbert W. Schneider, John H. Randall, Jr., Robert 
D. Cumming, and George L. Kline. 


Boox Revirw Epiror: Sidney Morgenbesser. 
ConsuLtine Epirors: Alexandre Koyré, José Ferrater Mora. 
Manaaine Epitor: Emerson Buchanan. 


Communications to the editors should be addressed to the Managing 
Editor, 713 Philosophy Hall, Columbia University, New York 
27, N. Y. Subscriptions and advertisements should be sent to 
THE JOURNAL OF PHILOSOPHY, 713 Philosophy Hall, 
Columbia University, New York 27, N. Y. The annual sub- 
scription price (twenty-six numbers) is $5.25. The price of 
single numbers is 35 cents, double numbers, 60 cents. 


THE JOURNAL OF PHILOSOPHY is owned by the Journal of 
Philosophy, Inc., and published fortnightly at Prince and Lemon 
Sts., Lancaster, Pa. Editorial Office: 713 Philosophy Hall, 
Columbia University, New York 27, N. Y. President, Albert 
G. Redpath; Vice President, John H. Randall, Jr.; Treasurer, 
Frederick A. Dewey; Secretary, Corliss Lamont. 

Second-class postage paid at Lancaster, Pa. 








THE INTERNATIONAL INSTITUTE OF PHILOSOPHY 
announces the publication of Vol. V (1958) of its Quarterly Bulletin 


BIBLIOGRAPHY 


OF 


PHILOSOPHY 


published for the International Federation of Philosophical Societies under 
the auspices of the International Council of Philosophy and 
Humanistic Studies with the aid of UNESCO and of 
the French National Center for Scientific Research 


Provides abstracts, translated into either English or French, of books in 


all branches of philosophy. The most comprehensive account of books pub- 
lished in the world. 


To secure a complete file, subscriptions should begin with January, 1954. 
spe or volumes of the annual bibliography for 1951 and 1952-53 are 
also available. 


Annual subscription: $4.00. Special rate to members of the American 
Philosophical Association: $3.50. Single copies, $1.25. Subscriptions may 
be sent to Professor Paul W. Kurtz, Director, Editorial Center, U. S. A., 
Trinity College, Hartford 6, Conn.; or to 


LIBRAIRIE PHILOSOPHIQUE J. VRIN 
6, Place de la Sorbonne 
Paris V°, France 














VoutumE LVI, No. 17 Aveust 13, 1959 


THE JOURNAL OF PHILOSOPHY 


MORAL RHETORIC, MORAL PHILOSOPHY, AND 
THE SCIENCE OF MORALS 


HE purpose of this paper is to examine the logical connec- 

tions among a number things which moral philosophers have 
been doing in recent years and to show how they are related to 
the science of morals. This study aims only to bring to light a 
pattern of intellectual functions. No attempt will be made to 
legislate some functions as belonging exciusively to philosophy and 
others exclusively to science. A philosophical inquiry into morals 
is not a scientific study of morals, but they overlap one another 
and each contributes to the advancement of the other. Exactly 
how this happens, and its consequences for the future of moral 
philosophy, will be matters for consideration in this paper. 

In order to handle the various types of philosophical and 
scientific activities to be discussed, I shall distinguish three ‘‘modes’’ 
in which ethical theory may be carried on. These will be called 
the utterance mode, the content mode, and the functional mode. 
The difference between the first two modes has sometimes been 
glossed over in recent ethics where the techniques and approach 
of linguistic philosophy have been used. Under the Wittgen- 
steinian principle that the meaning of a word is to be found in 
its use, philosophers have aimed at clarifying the content and 
structure of a society’s moral code by analyzing the way moral 
language is used in the society. The logic of moral reasoning has 
been studied by means of a careful description of the arguments 
people give when their moral beliefs are challenged, when they 
wish to resolve a dispute or come to a decision, when they are 
asked for advice, when they bring up their children, and in other 
kinds of practical situations. Despite the accomplishments of 
this method in helping us to understand what moral statements 
mean and how they are justified, it is necessary to realize that 
questions about people’s moral beliefs cannot be reduced to ques- 
tions about their moral utterances. 

Concerning the moral utterances of a person we may ask such 
questions as: What moral prescriptions and evaluations does the 
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person pronounce in what sorts of circumstances? For what pur- 
poses and in what ways is moral discourse carried on by the per- 
son? How does the person use moral or non-moral expressions 
when giving an argument in support of a moral prescription or 
evaluation? These questions demand descriptions and explana- 
tions of .a person’s use of language, and we shall refer to them as 
questions of description and explanation in the utterance mode. 
They are not equivalent to questions like the following, which we 
shall refer to as questions of description and explanation in the 
content mode: What are a person’s moral beliefs? What stand- 
ards does a person appeal to in morally evaluating actions or 
character? What rules of inference does a person use in his moral 
reasoning? What views of man’s nature and of the nature of 
the world underlie a person’s moral beliefs and moral reasoning ? 

The latter questions, which may be summed up in the one 
question, What is the content and structure of a person’s moral 
code?, are not themselves questions about the use of language, as 
are the former. There is nevertheless a close connection between 
the two sets of questions. When we ask what a person believes 
or how he thinks about something, we can find the answer either 
by listening to what he says or by observing what he does. But a 
description and explanation of what he says and does are not in 
themselves a description and explanation of what he believes or 
how he thinks. He may be lying when he makes a statement, or he 
may be trying to persuade others by means of an argument which 
is not convincing to himself, or he may be hypocritical in his be- 
havior. What is more, a person’s actions might not fully reflect 
his moral beliefs, because he does not always live up to the norms 
and rules his beliefs prescribe for him. Notwithstanding these 
difficulties, however, the fact remains that the only way we can 
discover what a person believes is either by analyzing his utter- 
ances or by observing his actions. 

When we want to know what a person thinks about morals, 
it is better to listen to what he says than to watch how he acts. 
His behavior will too often tell us only what he does, not what he 
thinks he ought to do. If, on the other hand, we notice carefully 
how he uses moral language and the various conditions under 
which he uses it, then we are able to make inferences with some 
degree of assurance concerning his normative beliefs. We gradu- 
ally come to discover the moral principles he has adopted and the 
type of moral system to which he has committed himself. Thus 
the description and explanation of a moral system in the utter- 
ance mode is the best means to a description and explanation of a 
moral system in the content mode. Since a means and the end 
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to which it is a means are two different things, one cannot be re- 
duced to the other. 

In recent ethical studies two methods have been used by phi- 
losophers to describe and explain a moral system in the utterance 
mode as a means to an analysis of the system in the content mode. 
These methods are not mutually exclusive, and could be employed 
in such a way that each would contribute to a total description 
and explanation of a given moral code. (To my knowledge no one 
has yet combined them in this way.) The first method consists in 
the detailed study of the ways in which and the purposes for 
which ordinary people use moral expressions in the everyday 
circumstances of practical life. Current examples of this method 
are to be found in books by S. E. Toulmin, R. M. Hare, P. H. 
Nowell-Smith, Paul Edwards, and K. Baier. The second method 
is used by John Ladd in The Structure of a Moral Code. Ladd 
contends that his method is the most fruitful technique for in- 
vestigating the moral codes of non-literate societies, and his ap- 
plication of it to the ethics of the Navaho Indians certainly yields 
impressive results. The method consists in a ‘‘hypothetical re- 
construction’’ of the moral beliefs of a ‘‘thinker’’ or moralist, 


that is, a member of the society who ‘‘is generally acknowledged to 


‘know the answers’; to him the man of action turns when in need 
of advice; it is to him that people appeal to resolve disputes; and 
finally, he is the one whom people get to teach their children how 
to ‘live straight’ ’’ (Ladd, op. cit., p. 199). A ‘‘hypothetical re- 
construction’’ of the moral beliefs of such a man consists in the 
formulation of a system of logically structured moral prescrip- 
tions such that if the man accepted this system he would make 
the moral statements he actually does make and he would justify 
his moral statements in the way he actually does justify them, 
when questioned by an investigator (ibid., p. 34). 

In the latter method, the everyday moral talk of ordinary 
people is not the subject of study, but rather the reflective dis- 
course of an articulate individual who is both thoroughly familiar 
with the moral code of his society and is in a position of moral 
authority. Ladd gives good reasons for adopting this method as 
a way to analyze the moral code of a non-literate society, but it 
is clear that the method has advantages when used in the case of 
literate societies too. It is not my purpose here to explore the 
possibility of combining this method with the language-of-every- 
day-life approach, although such a combination would appear to 
be of considerable value for the advancement of moral philosophy 
proper. 

Let us now turn to the third mode in which a moral system 
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may be described and explained. In this mode, which I have 
called the functional mode, one describes and explains how a 
moral code operates in the total functioning of a society and how 
its acceptance affects the personal experience of the individuals 
in the society. In other words, when we study a moral system in 
the functional mode we come to understand the social and psycho- 
logical functions of the system. The social functions of a system 
include the way in which moral rules, as embodied in social prac- 
tices, customs, and civil laws, operate in maintaining social har- 
mony, alleviating suffering, ensuring fulfillment of contracts, right- 
ing injustices, and so on. The psychological functions of a sys- 
tem include the process whereby the moral convictions of an in- 
dividual are formed (the ‘‘introjection’’ of prescriptions from the 
parents, the development of conscience, moral education in child- 
hood and adolescence, etc.), the experience of trying to live in 
accordance with the moral code (exercise of will power, types of 
‘*temptation,’’ cases of conflict of duties, etc.), the effects of a 
violation of the code (feelings of guilt, need for confession, types 
of penance and punishment, etc.), and all other ways in which 
accepting the system affects the motivation, behavior, and inner 
experience of the individual from birth to death. 

We see, then, that the description and explanation of a moral 
code may take place in the utterance mode, in the content mode, 
and in the functional mode. We must now notice that there are 
intellectual activities other than description and explanation which 
ean take place in all three modes. These additional activities are 
evaluation (moral evaluation, pragmatic evaluation, and logical 
evaluation), justification (moral, pragmatic, and logical), and 
the constructing and expounding of ideal moral languages. Each 
of these additional activities has a different aim and subject matter 
according to the mode in which it is carried on. If we include 
the activity of description and explanation (whose three forms 
have already been discussed), we have four types of intellectual 
functions for each of the three modes. It is these twelve func- 
tions, all of which may properly be included under the general 
heading of ‘‘ethical inquiry’’ or ‘‘ethical theory,’’ which I wish 
to demarcate and interrelate in this paper. (A concise listing of 
the twelve functions is given on pages 699-700 below. ) 

When evaluation takes place in the utterance mode, it may 
consist either in judging the effectiveness of using certain moral 
expressions in certain circumstances to accomplish a given pur- 
pose, or in judging the moral rightness or wrongness of using 
certain moral expressions in certain circumstances for certain pur- 
poses. The first sort of judgment is a pragmatic evaluation and is 
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always relative to the given purpose for which the language judged 
is being used. No evaluation is made of the purpose. The second 
sort of judgment is a moral evaluation, and includes the evalua- 
tion of purposes for which moral language is used, as well as the 
evaluation of the ways in which it is used in different cireum- 
stances. Both sorts of judgments should be sharply separated 
from judgments of the validity of moral arguments and of the 
truth or falsity of moral beliefs. The latter are logical evalua- 
tions, not pragmatic or moral evaluations; and they occur in the 
content mode, not in the utterance mode. 

The distinction between pragmatic and moral evaluations in 
the utterance mode on the one hand and logical evaluations in the 
content mode on the other was first brought to light by Erie Gilman 
in ‘‘The Distinctive Purpose of Moral Judgments” (Mind, Vol. 
LXI, 1952). Concerning this distinction he says: 


Many of the things whica have been said about moral judgments are clearly 
the kind of thing which can be said only about propositions and not about 
utterances. Thus questions concerning the purpose of making an utterance have 
become mixed up with questions concerning the truth or falsity of what the 
utterance expresses. In the emotive theory questions concerning truth or 


falsity turn into questions about the effectiveness of utterances. [Loc. cit., 
p- 309. ] 


Thus to judge whether a person will be successful or not in using 
moral language to persuade others to adopt a rule, or to exhort 
others to follow a prescription, or to bring up a child as a re- 
sponsible individual, is radically different from judging whether 
the person’s utterances express true statements and whether his 
arguments are based on valid reasoning. 

The art of getting people to accept a moral prescription or to 
act in accordance with the prescriptions they have already ac- 
cepted may be called moral rhetoric. The study of moral rhetoric 
would then include the description and explanation of various 
methods of moral persuasion, and such description and explana- 
tion would be necessary for making sound pragmatic evaluations 
of these methods. Both the pragmatic evaluations and the descrip- 
tions and explanations would be carried on in the utterance mode, 
since the uses of moral language would constitute their subject 
matter. The successfulness or unsuccessfulness of any given 
method of persuasion, however, would be entirely independent of 
its rationality or irrationality, i.e., independent of whether valid 
or invalid reasoning was being used. It would also be independ- 
ent of whether the moral prescription which the persuader suc- 
ceeded (or failed) in getting others to accept was true. The ra- 
tionality or irrationality of a method of persuasion and the truth 
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or falsity of what a person is persuaded to accept are matters to 
be determined by logical evaluation (in the content mode), not 
by pragmatic evaluation (in the utterance mode). 

Just as logical evaluation in the content mode must be sepa- 
rated from pragmatic evaluation in the utterance mode, so it must 
also be separated from moral evaluation in the utterance mode. 
Gilman has made this point very clearly : 


It may be true that one’s neighbour is acting immorally, but wrong to publish 
the fact to the whole neighbourhood. It may be necessary to calm a hysteri- 
cal delinquent by assuring him for a time, that he has done nothing wrong. 
One may have performed a noble action but it may be wrong to remind oneself 
of the fact. In other words, the question of whether one ought to express 
an opinion is different from the question of whether that which one might 
express is true or false. . . . Distinctions of the kind suggested here are often 
made in ordinary discourse. For example, it is often maintained that one 
ought not to express an opinion about the conduct of other people. This is 
not only because it is so difficult to know enough about other people to form a 
correct opinion. What is maintained is that we have no right to express 
such opinions, even when they are correct. [Loc. cit., pp. 311-312.] 


Such cases as these indicate the possibility of judging (in the 
utterance mode) that it is morally wrong to utter a true moral 
judgment, or that it is morally permissible, or even obligatory, to 
utter a false moral judgment. Thus, whether a given moral judg- 
ment is true or false does not depend on whether it is morally 
right or wrong to pronounce it. One question is in the content 
mode, the other is in the utterance mode. One is a question of 
logical evaluation, the other of moral evaluation. We can logi- 
cally evaluate (the truth or falsity of) a moral evaluation; we 
cannot morally evaluate another moral evaluation. We can, how- 
ever, morally evaluate the act of uttering another moral evaluation, 
just as we can morally evaluate non-linguistic acts. 

The activity of evaluating may also occur in the functional 
mode of ethical inquiry. Here, as in the utterance mode, it may 
consist either in pragmatic or moral evaluation. Pragmatic evalu- © 
ation in the functional mode is an appraisal of the effectiveness of 
a moral code in fulfilling social and psychological functions. We 
might want to judge how well the adoption of a moral rule fur- 
thers social harmony, or how useful is the acceptance of a moral 
standard in enabling a person to achieve self-realization, when 
clear definitions of ‘‘social harmony’’ and ‘‘self-realization’’ are 
given. Judging the usefulness of moral principles in terms of the 
social and psychological results of following them is not the same 
as judging their reasonableness (intellectual acceptability). But 
pragmatic evaluation of moral principles in the functional mode 
may have an important role to play in the logical evaluation of 
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them in the content mode. For whenever it is held that a good 
reason for adopting moral principles is that they would help people 
to achieve certain ends deemed morally desirable, then the prag- 
matic evaluation of them determines the justifiability of adopting 
them. In this case a utilitarian justification of moral principles 
serves as a ground for the logical evaluation of them. 

Moral evaluation in the functional mode takes into considera- 
tion the moral quality of the social and psychological functions 
which the adoption of principles fulfills, as well as their effective- 
ness in fulfilling them. The standards of moral evaluation may or 
may not be contained in the moral system whose functioning is 
being judged. If they are, the question is: Is the adoption of a 
moral code in a given society itself morally ideal from the point 
of view of the code? There is no logical circularity involved in 
this question, so long as the distinction between the content of the 
code and the social and psychological functions of adopting the 
code is made. 

Corresponding to each type of evaluation which may take 
place in any of the three modes of ethical inquiry there is a process 
of justification. Thus we have pragmatic justification (showing 
that something is a necessary, effective, or sufficient means to a 
given end), moral justification (showing that something is morally 
right or obligatory), and logical justification (showing that an 
argument is valid or that there are good reasons for accepting a 
statement as true). In each mode the activity of justification is 
based on the pragmatic, moral, or logical evaluation we have al- 
ready specified for the mode. In the case of the utterance mode, 
the pragmatic evaluation of the usefulness of moral expressions 
for a given purpose is the basis for justifying certain expressions 
as good means to accomplishing the purpose. Again in the case 
of the utterance mode, the moral evaluation of the act of uttering 
a statement is the basis for morally justifying such an act in a 
certain situation. Both types of justification in the utterance 
mode must be distinguished from logical justification in the con- 
tent mode. 

Logical justification in the content mode traditionally has been 
one of the chief aims of moral philosophy. To show that a moral 
judgment is true or that a moral argument is valid is an applica- 
tion of logical evaluation of the judgment or argument in the 
content mode. Only on the basis of such evaluation can truth or 
validity be shown, and it is often the quest for truth and validity 
which underlies a philosopher’s study of the logic of moral 
reasoning. 

Recent attempts to reveal the logical structure of our own 
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moral system as it is found in the everyday life of ordinary people 
have not always separated the justification of uttering moral judg- 
ments as effective means to the ends for which moral language is 
commonly used from the justification of the moral judgments 
themselves. (See the remarks by Gilman, quoted above.) To 
show that it is useful for certain purposes (e.g., teaching children, 
giving advice, guiding conduct, etc.) to say to someone in a cer- 
tain tone of voice, ‘‘It is wrong to steal,’’ is not to show that it is 
wrong to steal. The vindication of moral utterances is not the 
validation of moral judgments. And this is so even if we admit 
that we must know how moral utterances are used (through de- 
scription and explanation in the utterance mode) in order to 
understand the logic of moral reasoning (description and explana- 
tion in the content mode), and that the latter is in turn necessary 
for judging the truth or falsity of moral statements (logical evalu- 
ation in the content mode), which finally is the basis for justifying 
a given statement as true (logical justification in the content mode). 

The phrase ‘‘to justify a moral rule’’ usually refers to the 
logical justification of the assertion of the rule, i.e., to the valida- 
tion of the rule. But the phrase might also be taken to mean the 
pragmatic justification of the adoption of the rule in fulfilling a 
social or psychological function. In this sense, to justify a rule 
is to show that if it were followed it would successfully fulfill a 
function which has been accepted as a proper purpose for a moral 
rule. Adhering to our conceptual framework, we shall call this 
pragmatic justification in the functional mode. The claim that 
fulfillment of a certain social or psychological function is a proper 
purpose for a moral rule is based on moral justification in the 
functional mode. It will now be seen that a utilitarian justifica- 
tion of a moral rule (i.e., a pragmatic justification of the rule in 
the functional mode) and a moral justification of the function it 
fulfills may constitute the grounds for the logical justification of 
(the assertion of) the rule in the content mode. When this occurs, 
we have the ethics of restricted utilitarianism. 

Let us now turn to the fourth intellectual activity which can 
be pursued in all three modes. I have said this is the activity of 
constructing and expounding ideal moral languages. An ideal 
moral language consists of a vocabulary of moral terms and rules 
for their use which enable us to make moral assertions and carry 
on moral reasoning with the highest degree of clarity and preci- 
sion. In such a language we may express true assertions or false 
assertions, and we may reason validly or invalidly. But in every 
instance the truth or falsity of our assertions and the validity or 
invalidity of our reasoning ean be determined rigorously by means 
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of clearly defined procedures. Constructing an ideal moral Jan- 
guage in the utterance mode depends upon, but should not be 
confused with, describing and explaining ordinary moral language 
in the utterance mode. The latter is a process of making explicit 
the meaning of moral words, with all their ambiguity and vague- 
ness, as they are found in the everyday use of an established moral 
language in a given society. To construct an ideal moral language 
in the utterance mode means taking these rules of usage and reduc- 
ing them to their simplest terms. The attempt would be made to 
get rid of ambiguities by using different words and to define some 
words in terms of others whenever this is possible without distor- 
tion of common usage. Similarly, constructing an ideal moral 
language in the content mode depends upon, but should not be 
confused with, describing and explaining an established moral 
language in the content mode. Whenever it is possible to show 
that certain statements of an established language imply or are 
implied by others, and that there are common logical structures 
underlying the various methods of ordinary moral reasoning in 
the language, these will be identified and set forth in an ideal 
language as a system of interrelated concepts, statements, and 
rules of inference. Such a system would not be wholly a deduc- 
tive system, although elements of deductive inference would be 
present in it, and it may or may not require symbolic formaliza- 
tion of the established natural language from which it was 
constructed. 

The expounding of an ideal moral language in the content 
mode would include actually stating, by means of the language, 
what are true moral assertions and the reasons which validate 
them. In other words, it would be the expounding of a true or 
valid moral code for the society whose established moral language 
has been idealized. If in constructing a series of ideal languages 
it were found that some or all of the established languages in 
different societies had certain rules of validation in common, then 
the methods of reasoning set forth in the corresponding ideal lan- 
guages would be cross-cultural. A true or valid moral code for 
all mankind could be expounded only if rules of validating moral 
judgments were found universally implicit in the use of established 
moral languages in all societies of the world. It is highly unlikely 
that any such rules could be found. An extreme form of ethical 
relativism need not follow, however, from failure to find such rules. 
For it might still be possible to set up conditions for a reasonable 
choice among alternative moral codes, in which case one code 
would be seen to be preferable on rational grounds to another. 
The setting up of conditions of a reasonable choice would go be- 
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yond the constructing and expounding of ideal moral languages, 
but its feasibility could more easily be seen once the ideal lan- 
guages (with their logical structures made explicit) were con- 
structed. 

It should be remarked that the point of constructing and ex- 
pounding an ideal language is to enable people to validate moral 
assertions more easily and to handle moral language more effec- 
tively in carrying out the various tasks which it serves in everyday 
life. The point is not to set up a new moral code (by getting 
people to accept new moral rules and standards) or to make moral 
language serve purposes for which it is not ordinarily used. I 
have shown elsewhere‘ that the clarification of moral concepts in 
ordinary language does have an effect on people’s moral beliefs 
and in some cases might actually bring about changes in their be- 
liefs. But this would not be the deliberate aim of constructing 
and expounding an ideal moral language. 

It is also worth noticing that some of the activities we have 
already mentioned can be pursued by making use of an ideal moral 
language as well as of an established language. Specifically, the 
activities of logical evaluation and logical justification in the con- 
tent mode are possible under two different conditions. A moral 
assertion may be judged as true or false and a moral argument as 
valid or invalid either in terms of an ordinary established lan- 
guage or in terms of an ideal language. Similarly, a moral as- 
sertion or argument may be justified either by means of the logic 
of ordinary moral discourse or of an ideal moral language. In 
each instance the use of an ideal language would make the evalua- 
tive or justificatory process clearer and more systematic than 
would the use of an established language. 

The expounding of an ideal moral language may also be car- 
ried on in the functional mode. Here the intellectual task is 
threefold. First, it consists in describing and explaining how 
the adoption of an ideal moral language would function socially 
and psychologically, either in the society whose ordinary moral 
language has been idealized or in other societies using different 
moral languages. Second, it consists in determining whether these 
social and psychological functions ought to be fulfilled, according 
to the moral standards validated in the ideal language itself 
(moral evaluation), and whether the adoption of the ideal lan- 
guage would be an effective way to fulfill these functions (prag- 
matic evaluation). Third, it consists in the moral and pragmatic 


1‘¢The Normative Function of Metaethics,’’ Philosophical Review, Vol. 
LXVII (1958). 
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justification of moral rules and principles, corresponding to the 
foregoing moral and pragmatic evaluations. 

An outline summary of the rather complex set of intellectual 
activities we have discussed, all of which may be headed ‘‘ethical 
inquiry’’ or ‘‘ethical theory,’’ follows: 

I. Utterance mode. 


A. Description and explanation (of the ways in which people 


use ordinary moral language, for what purposes, and in 
what kinds of circumstances). 
B. Evaluation. 


1. Pragmatic evaluation (of the effectiveness of using 
moral language in certain circumstances, given certain 
purposes ). 

2. Moral evaluation (of the use of moral language in cer- 
tain circumstances, and of the purposes for which it is 
used ). 

C. Justification. 


1. Pragmatic justification (application of I.B.1.). 
2. Moral justification (application of I.B.2.). 

D. Constructing an ideal moral language (in which rules for 
the use of moral words in ordinary language are simpli- 
fied, made precise, and systematically organized). 

. Content mode. 

A. Description and explanation (of the moral prescriptions 
and evaluations, and their logical interrelations, which 
constitute a moral code). 

B. Evaluation. (Logical evaluation of the truth of a moral 
assertion and of the validity of a moral argument.) 

C. Justification. (Logical justification, application of II.B.) 

D. Constructing and expounding an ideal moral language 
(in which the logical connections among statements and 
the rules of inference implicit in the ordinary use of an 
established moral language are made explicit and sys- 
tematically organized). 

. Functional mode. 

A. Description and explanation (of the social and psycholog- 
ical functions of a moral code). 

B. Evaluation. 


1. Pragmatic evaluation (of the effectiveness of a moral 


eode in fulfilling certain social and psychological 
functions). 


2. Moral evaluation (of these functions). . 
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C. Justification. 
1. Pragmatic justification (application of III.B.1.). 
2. Moral justification (application of III.B.2.). 

D. Expounding an ideal moral language. 

1. Description and explanation (of the social and psy- 
chological functions which an ideal language would ful- 
fill if it were adopted for everyday use in a given 
society ). 

. Evaluation. 

a. Pragmatic evaluation (of the effectiveness of the use 
of an ideal language in fulfilling certain social and 
psychological functions in a given society). 

b. Moral evaluation (of these functions). 

3. Justification. 

a. Pragmatic justification (application of III.D.2.a.). 

b. Moral justification (application of III.D.2.b.). 


These various intellectual activities cover, I believe, all the 
principal aspects of ethical inquiry or ethical theory. Two pos- 
sibilities which may. be thought to have been left out are the phe- 
nomenology of moral experience and what might be called ‘‘com- 
parative ethics.’” But a phenomenological analysis of the moral 
consciousness falls under that aspect of III.A. (description and 
explanation in the functional mode) which concerns the psycho- 
logical effects upon the total experience of an individual of his 
being brought up to accept and live by certain moral principles. 
And comparative ethics (the analysis of similarities and differ- 
ences among different moral codes, actual or ideal) would be part 
of I.A., IT.A., and III.A. (description and explanation in all three 
modes). 

There are two theoretical investigations pertinent to ethics, 
however, which are not included in the list. The first is the com- 
parison of the logic of moral language with the logic of aesthetic 
language, political language, religious language, scientific lan- 
guage, historical language, and other ‘‘universes of discourse.’’ 
This inquiry is of great importance in clarifying the whole field 
of ethies. It involves a comparison of what is studied in I.A., IT.A., 
and III.A. with corresponding studies in other fields. Thus it 
goes beyond ethical inquiry itself, although it is necessary for a 
thorough understanding of the nature of morals and of moral 
philosophy. 

The second theoretical investigation not included in the list is 
the examination of conditions for a reasonable choice among dif- 
ferent moral systems and languages. J. 0. Urmson has shown 
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that it is one thing to make explicit the standards of validity of 
moral arguments ia a given moral system (I.A. and D., II.A. and 
D.), and another thing to decide whether those standards are 
themselves appropriate or reasonable.2 The latter inquiry de- 
mands reflection about ultimate commitments to whole ways of life 
(whole systems of value and world-outlooks), and consequently 
this activity also goes beyond the field of ethics proper. 

A few words should be added about item D. in all three modes. 
The constructing and expounding of an ideal moral language be- 
longs to the ‘‘imaginative,’’ ‘‘systematic,’’ or ‘‘constructive’’ side 
of contemporary philosophy, as distinct from its ‘‘analytical’’ side. 
In the two concluding lectures of the B.B.C. series called The 
Revolution in Philosophy (Macmillan, 1957), P. F. Strawson and 
G. J. Warnock bring out this dual aspect of contemporary phi- 
losophy. In his lecture on ‘‘Construction and Analysis,’’ Pro- 
fessor Strawson contrasts ‘‘system-construction’’ with ‘‘the at- 
tempt to analyse ordinary language,’’ saying that the task of the 
former is ‘‘to construct clear models of language in which all the 
essential logical relations of our concepts can be made plain, while 
the irrelevant tangles of actual usage are cut away’’ (p. 102), 
while the task of the latter is ‘‘coming to understand philosophi- 
cally puzzling concepts by carefully and accurately noting the 
ways in which the related linguistic expressions are actually used 
in discourse’’ (p. 104). These two intellectual activities cor- 
respond respectively to I.D. and I.A. on our list. Professor 
Strawson then goes on to propose that the constructing of linguistic 
systems (I.D.) be used not as a tool for the analysis of ordinary 
discourse, but as part of the creative or imaginative side of phil- 
osophical thinking in which we ‘‘consider how, without the nature 
of the world being fundamentally different, we might nevertheless 
view it through the medium of a different conceptual apparatus, 
might conduct our discourse about it in forms different from, 
though related to, those which we actually use.’’ In ethics such a 
purpose would involve the imaginative envisagement of new 
ways of ordering and directing human conduct within the frame- 
work of various hypothetical world-outlooks and value systems, and 
this would be one of the purposes for which I.D. would be car- 
ried on. 

In his lecture called ‘‘ Analysis and Imagination,’’ Professor 
Warnock elaborates upon the distinctions made by Professor 
Strawson and examines two aspects of the ‘‘imaginative’’ side of 

2J. O. Urmson, ‘‘Some Questions Concerning Validity,’’ Revue Inter- 


nationale de Philosophie, 1953; reprinted in Essays in Conceptual Analysis, 
ed. by Antony Flew, London, 1956. 
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philosophy, which he calls the ‘‘explanatory’’ and the ‘‘inventive.’’ 
The first of these is centered in the question, Why do we use lan- 
guage in the ways that we do? This inquiry corresponds to 
explanation in I.A., II.A., and III.A. The second aspect, the ‘‘in- 
ventive,’’ is centered in the question, What new ways of looking 
at the world and what new modes of thought for thinking about 
the world can be imagined? Here the task of ethical theory 
would be the constructing of ideal moral languages (I.D.) for 
the purpose stated above: the imaginative envisagement of new 
ways of ordering and directing human conduct within the frame- 
work of various hypothetical world-outlooks and value systems. 
It should be noted that this systematic, constructive, imaginative 
side of ethical theory is very different from the traditional ra- 
tionalistic aim of constructing a complete deductive system in 
which all true moral prescriptions are derived a priori from 
either self-evident or divinely revealed axioms. 

We now turn to the implications of the foregoing outline for 
distinguishing moral philosophy, moral science, moral rhetoric, and 
moralizing. I have said that all of the activities included in the 
outline make up what may be called ethical theory or ethical in- 
quiry. It is possible to divide ethical theory or inquiry into two 
separate areas: the science of morals and moral philosophy. The 
difficulty at once arises, when this is done, of what activities to 
place under each heading. If ‘‘science’’ is defined as the use of 
established procedures for describing and explaining anything, 
then all activities of description and explanation on the list 
(namely, I.A., IT.A., III.A., and III.D.1.) would be eligible for 
inclusion in the science of morals. But certainly this would be an 
artificial and misleading classification, since I.A. and II.A. are 
now pursued by people recognized and trained as philosophers, 
not scientists. Of course some of the descriptive and explanatory 
activities listed in the functional mode would ordinarily be called 
psychology, sociology, or anthropology, and here it would not be 
misleading to speak of a science of morals. If, however, ‘‘science’’ 
is defined so broadly as to include all statements that are empiri- 
cally verifiable, then the science of morals would encompass all 
activities of pragmatic evaluation and pragmatic justification 
(namely, I.B.1., I.C.1., T11.B.1., I1.C.1., H1.D.2.a., and ITI.D.3.a.), 
since these deal with means to given ends and all statements of 
means are empirically verifiable. But again such a classification 
would do violence to ordinary usage of the terms ‘‘science’’ and 
‘“scientific,’’ and would not be helpful in clarifying the various 
activities being discussed. Perhaps the only useful distinction be- 
tween the science of morals and moral philosophy is to be made 
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in terms of different purposes for carrying on the various activi- 
ties of ethical inquiry. When the purpose is to increase our 
understanding of the nature of moral reasoning, or to make moral, 
pragmatic, and logical evaluations of the uses, content, or func- 
tions of moral language, then we may speak of a philosophical 
study of morals (even if empirical methods of description and 
explanation are used in pursuing this study). If, on the other 
hand, one is interested in the uses of moral language in order to 
make a contribution to comparative linguistics, or if one studies 
the social and psychological functions of moral language as part 
of a sociological analysis of a particular society or as a way of 
increasing our knowledge of human behavior, then we may speak 
of a scientific study of morals. Even here, however, no sharp line 
of demarcation can be drawn between philosophy and science. 

I should like to conclude with regard to the division between 
the science of morals and moral philesophy that it is pointless to 
legislate certain activities as belonging solely to one or the other. 
One might say that III.A. is clearly a scientific matter and that 
II.B. is clearly a philosophical matter ; but what is gained by this, 
once the distinctions between the things we are talking about have 
been made? In this paper I have by no means exhaustively ana- 
lyzed all the connections among the various activities listed, but a 
little reflection will show that, although one activity may advance 
to some extent without specific advances also being made in an- 
other, each activity is either directly or indirectly dependent upon 
all the others and ultimately all must advance together. When 
people called ‘‘scientists’’ and people called ‘‘philosophers’’ pur- 
sue the various activities, there need be no rivalry, no usurpation 
of functions belonging to one group by the other. All that mat- 
ters is what particular individual is competent to pursue what 
particular activities, and this is determined solely by his individ- 
ual intelligence and training. 

Moral rhetoric and the activity of moralizing may, however, 
be sharply separated from everything we have included in ethical 
inquiry, that is, from all the activities on our list. Moral rhetoric 
I have defined as the art of persuading others to accept a moral 
principle and of getting others to act in accordance with the moral 
principles they have already accepted. Moralizing is the practi- 
eal use of moral language for such purposes as giving advice, com- 
mending, reprimanding, appraising, pronouncing judgment, re- 
solving a dispute, and all other purposes for which moral language 
is used in everyday life (except those of moral rhetoric). Both 
moral rhetoric and moralizing are carried on by using an estab- 
lished moral language. They do not consist in the study of an 
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established language or the constructing of an ideal language. 
Hence none of the activities of the moral rhetorician or moralist 
is part of ethical theory or inquiry, although greater proficiency in 
these activities may be gained through the pursuit of ethical theory 
or inquiry. Moral philosophers do make moral evaluations and 
justifications, but only of the uses and functions of moral lan- 
guage (ordinary and ideal). They do not make such evaluations 
and justifications for the purposes for which moral discourse is 
carried on in everyday life. Moral philosophers, qua philoso- 
phers, are never moral rhetoricians or moralists. 

A final word is in order concerning the implications of our 
view of ethical inquiry for the future of moral philosophy. In 
the first place, it is clear that none of the tasks on our list is any- 
where near completion at the present time. Indeed, philosophers 
have just begun making progress on a few of them. Some psy- 
chological, sociological, and anthropological studies have made 
headway in the description and explanation of the social and psy- 
chological functions of various moral codes (III.A.), and such 
books as R. B. Brandt’s Hopi Ethics, A. MacBeath’s Experiments 
in Living, and John Ladd’s The Structure of a Moral Code give 
promise of new and important advances to be made by a fruitful 
use of philosophical techniques in this area. Much more needs to 
be done in pursuing the task in which British philosophers have 
made such a fine beginning: the careful description and explana- 
tion of the use and content of ordinary moral language (I.A. and 
II.A.). The full development of the principles of logical, prag- 
matic, and moral evaluation in all three modes is still a distant 
goal, as is also the constructing and expounding of ideal moral 
languages. But the entire conception of ethical inquiry set forth 
in this paper implies that the future of moral philosophy is neither 
a matter of ‘‘discovering’’ the one true moral code nor a matter 
of constructing a series of internally consistent moral systems 
among which there can be no reasonable preference. 


PauL W. TayYtor 
BROOKLYN COLLEGE 
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Essays in Moral Philosophy. Edited by A. I. MeLpEN. Seattle: 
University of Washington Press, 1958. xii, 216 pp. $4.50. 


The editor’s Introduction to this group of eight essays is an 
excellent critical review of them, and there is really little I can add 
to it. But for the benefit of those readers of the JourNaL who 
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are not yet readers of this volume I can restate the problems 
raised by Professor Melden with a slightly different emphasis 
and with more of an attempt to draw a general moral lesson from 
these varied analyses of various problems than the editor has 
ventured to draw. The editor is certainly correct in concluding 
that the chief value of this volume is its presentation of several 
meticulous analyses of particular problems in moral theory, each 
analysis being directed explicitly to the clarification of a well- 
defined difficulty and not to the formulation of a general theory of 
ethics. And yet the volume as a whole suggests the need for 
undertaking a revision of the conventional systems and methods 
in view of the complications of moral life which these essays make 
evident. For it is difficult to dismiss the complicated distinc- 
tions and refinements of these essays as merely verbal puzzles or 
abstract antinomies; the actual facts of morality are the source 
of most of the confusions from which these authors attempt, per 
haps too heroically, to extricate themselves. The essays appear 
to prove that the chief reason it is so difficult to formulate moral 
theories clearly is that the factual evidence is so bewildering. Or, 
to quote the introductory remarks of the editor, 


We shall be suspicious of the view that progress in moral philosophy is to be 
secured even largely by skillful construction of proofs, and equally we shall 
be mindful of the complications of the issues of moral philosophy, the com- 
plexity of the logical geography of our common moral notions which extends 
beyond the confines of moral philosophy into epistemology, psychology, and 
even the social sciences. But this fact calls not for an inquiry by means of 
easy sweeping generalities, but a great multiplication in the number of inquiries 
necessary to advance our understanding in any appreciable way. In the end, 
progress in moral philosophy along a broad front in which epistemology and 
other branches of philosophy join forces with ethics will be achieved neither 
by piecemeal nor by grand-scale demonstrative arguments, but rather by the 
careful, sometimes grubbing, always difficult and frequently exciting labor 
expended in attending to details. [Pp. xi-xii.] 


Richard B. Brandt of Swarthmore opens up a tricky but prac- 
tical problem in his attempt to define precisely the difference be- 
tween simply praising or blaming persons for their actions (that 
is, simply engaging unreflectively in ‘‘performances’’ (p. 8) of 
blame or praise, expressing attitudes honestly but not purposively) 
and holding a person blameworthy. Judgments of blameworthi- 
ness reflect more distinctively moral attitudes than do mere acts 
of blaming. ‘‘Worthiness’’ implies ‘‘responsibility’’ and the use 
of such concepts involves a reference to the character of the person 
blamed and not merely to the quality of a particular action. In 
his search for an adequate theory of how such judgments are to be 
justified, Brandt appeals to both the utilitarian criteria of using 
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these judgments as instruments of control for the future and to the 
deontological criteria of what is a ‘‘fitting’’ response to a given 
situation. An adequate justification demands, according to him, 
both types of consideration. I shall not quote his precise formu- 
lation of the meaning of a moral judgment of blameworthiness 
(pp. 16-17), but merely call attention to Brandt’s important 
observation that the more precise one makes the meaning of ‘‘ moral 
blameworthiness’’ the less will such a concept be adequate for a 
general theory of obligation, since ‘‘obligation’’ needs the same sort 
of analysis and definition that he has provided for ‘‘blameworthi- 
ness.’ 

William K. Frankena of Michigan attempts such an analysis 
for one aspect of judgments of moral obligation. His problem, a 
much debated problem, is whether it is accurate to assert that obli- 
gation supplies its own motivation. He is particularly concerned 
to show the difficulties that arise from Stevenson’s ‘‘internalist’’ 
theory that a judgment of moral obligation implies a ‘“‘built in’’ 
motivation. But he analyzes with equal care the difficulties in the 
‘‘externalist’’ theories, which assert that obligations descend upon 
individuals from the outside in one way or another. After a de- 
tailed examination of the difference between the logical implica- 
tions of obligation and its psychological involvements, Frankena 


finally comes to the following noteworthy ‘‘macroscopic’’ con- 
clusion : 


We must achieve ‘‘clarity and decision’’ about the nature and function of 
morality, of moral discourse, and of moral theory, and this requires not only 
small-scale analytical inquiries but also studies in the history of ethics and 
morality, in the relation of morality to society and of society to the individ- 
ual, as well as in epistemology and in the psychology of human motivation. 
The battle, if war there be, cannot be contained; its field is the whole human 
world, and a grand strategy with a total commitment of forces is demanded 
of each of its participants. [Pp. 80-81.] i 


H. L. A. Hart of Oxford attempts to disentangle the idea of 
‘legal obligation’’ from its moralistic and anti-moralistic con- 
texts. He criticizes the theories of John Austin, Kelsen, Hager- 
strém, and arrives at a theory of legal obligation that is closer to 
common-law theory than to any of the three theories he criticizes. 
Then he turns on the common notion that there is a moral obliga- 
tion to obey the law and shows how impossible it is to justify such 
a doctrine in general, though there are undoubtedly some connec- 
tions between particular legal obligations and particular moral 
obligations. He admits, with John Austin, that there is an es- 
sential reference in both moral and legal obligation to some sort 
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of ‘‘external’’ compulsion, but hesitates to include the ‘‘compul- 
sions of conscience’ in his theory of what a legal sanction implies. 

G. E. Hughes of Wellington, New Zealand, considers a problem 
very close to Brandt’s. He tries to distinguish precisely between 
the logical and the moral commitments of anyone who condemns 
any particular act morally. How is one to define the ‘‘relevant 
similarity’’ of those acts that by implication are also condemned 
by a particular condemnation? After answering this question 
in detail, Hughes discovers that he is obliged to appeal to ‘‘anyone 
capable of coherent thinking about morals’’ and he confesses that 
this capacity is not precisely definable. Under these circum- 
stances, the practical value of his precise distinction between logi- 
cal implication and moral commitment remains dubious. The con- 
trast between Brandt’s and Hughes’ handlings of essentially the 
same problem is one of the instructive and delightful features of 
this volume. 

A. N. Prior of Christchurch, New Zealand, constructs a formal 
logical system of relations among propositions involving the con- 
cepts ‘‘the obligatory,’’ ‘‘the permissible,’’ ‘‘the forbidden,’’ 
‘‘necessarily,’’ ‘‘possibly.’’ The basic moral problem is stated 
not in terms of striving for perfection, as in the case of Moore’s 
Ethics, but in the negative terms of escaping sanctions feared. 


The formal relations among propositions concerned with this prob- 
lem of escape are systematized on the basis of the scheme worked 
out by Alan Ross Anderson in his The Formal Analysis of Norma- 
tive Concepts. It turns out, as a mathematician might have sus- 
pected, that it makes no difference logically whether the moral 
problem is put in terms of seeking perfection or in the negative 


9 


terms of ‘‘escapism.’’ The author’s own concluding remarks on 
this ‘‘discovery’’ are worth citing: 


The logic, the pure structure, of ‘‘being perfect’’ is the same as the pure 
structure of escaping from what we fear, so that the same calculus can be 
turned indifferently to thc cue use or the other. This is worth coming to 
know—for there is a beauty in such parallelisms which it is a pleasure to 


contemplate—even if it leaves us none the wiser as to precisely what we ought 
to do. [P. 146.] 


Gilbert Ryle of Oxford, with his customary ingenuity, ex- 
hibits the character of the concepts ‘‘right’’ and ‘‘wrong’’ by 
showing that it makes no sense to say, ‘‘I once knew the difference 
between right and wrong, but I have forgotten it.’’ This dif- 
ference is not learned by factual or technical instruction. The 
difference must be ‘‘appreciated.’’ Such appreciation may be 
taught, but it is nonsense to speak of teaching erroneously that 
right is to be despised and wrong admired. In this sense, virtue 
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cannot be taught, and hence not forgotten. The liking or taste for 
virtue can be lost, can deteriorate, but such moral deterioration 
is not a process of forgetting or losing expertness of judgment. 
The general implication of Ryle’s analysis is that moral experi- 
ence is closer to aesthetic experience than to scientific knowledge. 

Marcus G. Singer of Wisconsin, in a very able and informative 
essay, argues that the distinction between principles and rules, 
which is clearly recognized in legal theory, is equally important, 
though often obscured, in ethics. He discusses the various kinds of 
rules and their relations to principles. Genuine principles are 
general and cannot conflict with each other, whereas this is not 
true of rules. Local or otherwise variable rules are justified by 
reference to invariant principles. 

J. O. Urmson of St. Andrews calls attention to the fact that 
the existence of saints and heroes proves that the realm of morals 
is much wider than the conventional categories of deontology (the 
obligatory, the permissible, the forbidden), illustrated by Prior’s 
essay, would lead us to believe. He criticizes especially the failure 
of Moore and the utilitarians to take these saintly and heroic di- 
mensions of morality into consideration. 

In reading these essays, I am impressed by their importance 
for general theory as samples of various kinds of analysis. The 
kinds of subject-matter do not determine the kinds of analysis 
used, for in several cases essentially the same problems are ana- 
lyzed in very different ways with very different results. I would 
therefore recommend the study of this volume to anyone who wishes 
to make a critical comparison of the various analytic methods. 
These samples are excellent not only as good pieces of workmanship 
but as representative experiments in method. They suggest that 
the genuine problem of evaluation of methods is not the attempt to 
arrange them in a general order of merit, but rather to determine 
which kinds of analysis are good for which kinds of moral interest. 


: : N 
Guasenes Weniene HERBERT W. SCHNEIDER 


The Definition of Law. Herrman Kantorowicz. Edited by A. H. 
Campbell, with an Introduction by A. L. Goodhart. Cam- 
bridge: At the University Press; [New York: Cambridge Uni- 
versity Press] 1958. xxiv, 113 p. $3.00. 


This little book was written in 1939 by the late eminent legal 
historian as an introduction to a projected Oxford History of 
Legal Science. The war compelled its abandonment, and Kan- 
torowicz’s essay is virtually all that remains of the enterprise. Its 
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immediate purpose is to provide a definition of ‘‘law’’ which will 
be broad enough to encompass all the materials which ought to be 
included in a history of legal science and yet exclude extraneous 
matters. Keeping this practical aim in mind, namely the formula- 
tion of a technical definition which will delimit an area of research, 
Kantorowicz is led nevertheless into discussions of important issues 
in legal philosophy. 

In undertaking a task such as Kantorowicz’s, one should begin 
with a fairly clear idea of what is covered by the term ‘‘legal sci- 
ence.’’ Kantorowicz has a broad conception of this ‘‘science’’: 
studies of the relationship between law and ethics as pursued in 
ancient times, the history of law, criticisms of law with a view to 
legal reform, studies of the social and economic implications of 
law, ete. But the ‘‘core of legal science’’ is dogmatics, that is, the 
orderly exposition and arrangement of a legal system, the harmoni- 
zation of its rules by casuistry, and the setting up of rules for 
hitherto unprovided cases. The science of law, therefore, includes 
not only treatments of law, but also law, or parts of legal systems. 
A history of legal science, then, would contain not merely history 
of the history of law, but also history of law in some of its aspects. 
Perhaps this would occasion no dismay on Kantorowicz’s part, but 
in places the reader will be somewhat puzzled as to the exact dis- 
tinction, if any, between law and its ‘‘science.’’ This puzzlement 
will also occur in connection with Goodhart’s interesting exposi- 
tion of the author’s earlier pieces on legal science. 

The method employed in arriving at a definition of ‘‘law’’— 
the ‘‘right method’’—is called ‘‘conceptual pragmatism.’’ It es- 
chews verbal realism, the looking for the essence of a thing. The 
difficulty with the latter approach is that no one has been able to 
state clearly what ‘‘essence’’ means, nor has a method for intuiting 
essences been given. The conceptual pragmatist asks, rather, what 
ought to be understood by a term for the purposes of a particular 
science. Thus there is no correct technical definition of a term 
and more than one definition is possible. The acceptability of one 
proposed definition over another is determined by the test of com- 
parative usefulness. There are important respects in which such 
definitions are not arbitrary. Firstly, while they need not com- 
pletely conform to the varied ordinary usages, it is still advisable 
that they capture as many such (mutually consistent) usages as 
possible. Secondly, different definitions provide different schemas 
for classifying the materials under investigation, and one schema 
may be better than another in that it connects what ought to be 
connected and separates what ought to be separated. (Kantorowicz 
admits that more than one definition might satisfy these condi- 
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tions.) One wonders whether Kantorowicz has not himself fallen 
into the trap of verbal realism. Jurists who refuse to allow that 
public international law is more than a kind of morality, and hence 
is law improperly so called, are criticized for inviting appalling 
dangers and making more precarious the precarious validity of the 
law of nations ‘‘on which the very existence of nations and civili- 
zation itself depends.’’ Hence, it is important not to substitute 
another name for ‘‘international law.’’ But perhaps these jurists 
are pointing out that there is an important distinction between the 
positive law of states and public international law; they are sepa- 
rating what, for the sake of clarity, ought to be separated. To as- 
sociate these distinct spheres, even in the name of important prac- 
tical considerations, is to rely on the verbal magic which Kan- 
torowicz so roundly condemns, they would say. 

For the purposes of a history of legal science, once this area is 
more or less clearly staked out, the usefulness of a broad defini- 
tion will surely be admitted. The usual definitions of ‘“‘law’’ in 
terms of positiveness, enforceability, state origin, or binding char- 
acter, prove too narrow, Kantorowicz argues. To take one ex- 
ample, pre-Justinian Roman law was not binding on any Italian or 
French court when it was rediscovered by Alciatus and Cujas, 
who surely have a place in a history of legal science. More- 
over, Kantorowicz maintains, fixing on these characteristics pre- 
vents us from understanding the judicial process, the nature of 
juristic methods, and the social functions of law. It is truly a pity 
that Kantorowicz was not able to develop this point in more de- 
tail, although now and again he has some interesting remarks bear- 
ing on these issues. 

Kantorowicz proposes the following definition of ‘‘law’’: a body 
of rules prescribing external conduct and considered justiciable. 
Thus, it is not the terms ‘‘a law’’ or ‘‘the law’’ which he defines. 
One suspects that many of the definitions which Kantorowicz re- 
jects are designed for these terms, particularly the latter. Holmes’ 
Bad Man, for instance, wants to know what the law is so that he 
can know what risks he may take. Certainly, for the purposes of a 
history of legal science Kantorowicz has taken a wise course in 
focusing upon bodies of rules, i.e., rules which have the same con- 
tent (private law, penal law), or belong. to the same code, or coin- 
cide in time or space (ancient law, European law), ete. Further- 
more, he claims it as a virtue of his definition that it enables us 
both to detect the ‘‘legal character’’ of any given rule and to distin- 
guish law from other social systems such as collective habits and 
morals. 

The concept of ‘‘rule’’ (of conduct) must be broadly viewed, 
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for it is a general notion which is also applicable outside the sphere 
of law. Kantorowicz’s characterization of rules as ‘‘expressions 
of relations that ought to exist between some human conduct, A, and 
some of the possible properties of this conduct, B,’’ is highly ob- 
secure. At any rate, a rule of conduct prescribes a conduct which 
ought to be actualized, though it may never be. Now the author 
admits that the introduction of this ought-element involves philo- 
sophical matters of great complexity, particularly the concept of 
duty. The duty contained in the category of the ‘‘ought,’’ he 
maintains, is dependent upon other duties, higher duties which 
impart obligatory power to the lower duties. Ultimately presup- 
posed is a ‘‘basic and absolute rule’’ on which the validity of all 
the other rules depends, and which is accepted dogmatically by an 
act of faith. As Goodhart indicates, this resembles Kelsen’s notion 
of the basic norm, although Kelsen explained it as the will of the 
original usurper of power. However, Kantorowicz cannot accept 
this view of the Ursprungsnorm, for it presupposes the still more 
basic rule that we ought to obey this individual ; but such an ‘‘ultra- 
ultimate rule has not even been stated, still less justified.’ Un- 
fortunately, the author does not explicitly formulate his conception 
of a (or the) basic and absolute rule, so that his criticism of Kelsen 
seems self-applicable. One may also wonder exactly what rules 
the basic rule is said to justify. Consider all the legal rules which 
comprise a ‘‘body’’ in that they coincide in time. The elements of 
this body will originate from different nations and places. Is 
there a basic rule which at once gives binding force to all these 
disparate items? Is it the same as the basic rule which gives 
validity to those rules having the same spatial origin and which 
constitute another body? One can at least see how far we now are 
from merely seeking a useful definition of ‘‘law’’ for a projected 
history of legal science ; we have embarked on the hoary quest for 
the nature of law. 

Kantorowicz distinguishes rules according to the ground of 
their validity, although the classification is neither exclusive nor 
exhaustive. Rules which are recognized as binding because they 
originate from the will of a recognized authority he calls com- 
mands. The basic rule for a command is: obey the supreme au- 
thority. But how helpful is Kantorowicz’s notion? A supreme 
authority is one whom we have a duty to obey. But there is no 
trick in claiming that we ought to obey those whom we have a 
duty to obey. The important question concerns how we can 
identify such individuals, and Kantorowicz says nothing about 
this. Precepts are rules whose contents are such that conscience 
recognizes our duty to conform to them. This leads to the ideal 
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of a summum bonum to which every duty is subservient and to the 
basic duty to actualize supreme values. Kantorowicz does not 
indicate what these values are. Perhaps he is merely doing 
formal analysis and cannot be expected to treat here the area in 
which legal philosophy and ethics merge. But it would be impor- 
tant to know how close he is to a natural-law position and how 
consistent it would be with other things he has to say. Dogmas 
are rules of which the validity is guaranteed by other rules whose 
validity is already recognized. They are the rules which are the 
output of legal dogmatics, the core of legal science. Kantorowicz 
states that the relationship between a dogma and its justifying 
rule(s) is one of logical implication, but he does not analyze this 
any further although he recognizes that syllogistic logic is inade- 
quate for the process. This touches upon one of the most compli- 
cated aspects of the juristic process, legal reasoning. Logical impli- 
cation in its ordinary senses seems inappropriate here, and the 
topic merits the attention of logicians. There is no recourse to a 
basic rule here, he says, for we are dealing with a system which 
‘‘relies for its validity on itself.’’ The justification of the dog- 
matic process appears to him to stem from a duty which rational 
beings recognize to submit the law to a process of rationalization. 
A suggestive analogy is drawn between legal and theological 
dogmatics. 

The function of rules of whatever type is to prescribe. Kan- 
torowicz maintains that permissions can be expressed as prescrip- 
tions and rights can be reduced to duties. This is a rather com- 
plicated business, as the author realizes. Campbell indicates doubt 
on Kantorowicz’s view in the Preface. 

Rules of law prescribe external conduct only, and this distin- 
guishes them from ethical rules. While legal rules may be con- 
cerned with good faith, they never prescribe it. Kantorowicz 
views ethical rules as consisting in prescriptions of ‘‘internal con- 
duct’’ (which is certainly an odd notion). Justice is assigned to 
the sphere of ‘‘quasi-morality.’’ A man who conforms to a just 
law but has bad motives is said to be acting in a just manner. 
Law, even just law, only demands external conformity. Many 
will undoubtedly regard Kantorowicz’s internalistic conception of 
ethics as much too narrow. And the separation of morals and 
law, while important for some purposes, may be unfortunate for a 
history of legal science. The total inclusion of morals in this area 
of research would be foolhardy, of course. But in some ancient 
legal systems ethics and law are too closely bound up for easy sepa- 
ration. One could speak of the legal aspects of such systems in 
contrast with their ethical aspects, but this might rob these bodies 
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of their systematic character, to display which is a task of legal 
science. 

Kantorowicz believes that it is useful not to classify social 
custom (e.g., rules of etiquette, forms of greeting, etc.) as law. 
The chief difficulty in drawing a distinction is that both law and 
social custom consist of rules prescribing external conduct. The 
author exhibits his impressive erudition in dealing with this issue. 
Various criteria—content, state origin, enforceability, and enforce- 
ability by courts—are rejected. In connection with the last he 
makes the interesting comment that one cannot define ‘‘courts of 
law’’ without defining ‘‘law’’ first. ‘‘The law is not what the 
courts enforce ; the courts are one of the institutions which enforce 
the law.’’ This he regards as a telling blow against the views of 
the American legal realists. His own definition utilizes the more 
neutral notion of ‘‘judicial organ,’’ and avoids, he thinks, any 
vicious circularity. A judicial organ is any definite authority 
concerned with the application of principles to individual cases of 
conflict between parties. We may speak of judicial organs ‘‘ wher- 
ever rules of any kind are applied.’’ The idea of rule-application 
preserves what is valid in the untenable requirement of enforce- 
ment; for there are many instances of legal rules which are applied, 
although the judgments falling under them cannot be enforced. 
Two more items complete the definition of ‘‘law.’’ The first is a 
‘‘subjective ingredient,’’ namely, that rules of law are rules which 
are considered fit to be applied by judicial organs. Kantorowicz 
is careful to point out that ‘‘considered fit’’ does not refer to the 
opinions and prejudices of legal and social philosophers, but 
rather is used in regard to those who actually apply the rules or 
wish them to be applied. This is all that he says on this important 
part of his definition. This requirement can be understood in a 
number of ways, so that it is difficult to comment upon it, even to 
say that ‘‘considered fit by those who wish them to be applied’’ 
might be opening the door too wide for a history of legal science. 
The final item is that there must be some more or less definite 
procedure in the application of the rule by the judicial organ. 
This serves to distinguish law from the rules of social custom. 
Kantorowicz admits that ‘‘considered fit’’ and ‘‘some kind of pro- 
cedure’’ are vague enough to leave room for theoretical doubts and 
practical uncertainty. So much for the last two words of his 
definition: ‘‘considered justiciable.’’ It must be kept in mind 
that ‘‘justiciable’’ does not refer to disputes which might be recog- 
nized as suitable for adjudication, but to the rules themselves. 
They are considered fit to be applied by a judicial organ according 
to some definite procedure. 
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Three brief comments are in order. First, one may question 
whether Kantorowicz has completely avoided the circularity of 
which the legal realists are accused. Can ‘‘recognized authority’’ 
be defined without reference to law? The same question may be 
raised about ‘‘definite procedure.’’ Second, the restriction of the 
concern of judicial organs to the application of principles to in- 
dividual cases of conflict between parties appears too narrowing. 
Where, necessarily, is the conflict when a confessor applies a rule 
of penance to the ‘‘internal conduct’’ of his co-religionist? Third, 
it would have been interesting to have had a detailed exposition of 
the qualities which make a rule justiciable, as Goodhart point out. 

Kantorowicz argues that his definition applies to primitive 
societies, and that judicial organs may be found in such societies. 
Finally, he recognizes that there are bodies of rules which are not 
ordinarily made an object of legal science, but which fall under 
his definition, e.g., rules of the chivalrous duel applied and en- 
forced by 2ourts of honor, rules of sports and games applied by 
umpires, ete. He convincingly argues that this raises no difficulty 
for his definition, that the analogy between such bodies of rules 
and what is ordinarily called ‘‘law’’ is sufficiently close for all of 
them to be classified under the same heading. The only exception 
is rules of gangs of bandits, for they seem not to be applied with 
the requisite definiteness of procedure. 

In sum, Kantorowicz’s little book is packed with interesting 
ideas and deserves to be read by those interested in the philosophy 
of law. It might also prove profitable to methodologists interested 
in seeing how a person actively engaged in a discipline has gone 
about staking out its area. 


M. P. GoLpIne 
COLUMBIA UNIVERSITY 
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NOTES AND NEWS 


The following announcement from Frederick Burkhardt, Presi- 
dent of the American Council of Learned Societies, will be of 
interest to members of the American Philosophical Association : 
The ACLS is exploring the possibility of expanding the present 
agreement on cultural, technical, and educational exchanges be- 
tween the United States and the Union of Soviet Socialist Republics 
so that it will provide additional opportunities for mature scholars 
in the humanities and social sciences of both countries to conduct 
research for periods of three months to a year. We expect to 
prepare a statement for consideration in the renegotiation of the 
exchange agreement, which will begin soon, and in this connection 
I should be glad to hear from scholars in any of the disciplines 
included in the constituency of the ACLS who would be interested 
in carrying on research in the Soviet Union. I should like as much 
detail as possible concerning the projected research, including 
such items as the length of stay desired, and the location and de- 
scription of materials to which access will be needed. 


The American Association of University Women Educational 
Foundation announces the following fellowships and grants for 
women for the academic year 1960-61: 

National fellowships: one, $5000; four, $4000; ten, $3000; 
twenty-five, $2000-$2500. These fellowships are open to women 
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who are citizens of the U.S.A. and show distinction, or promise of 
distinction, in their chosen fields of study, and are offered in two 
categories: (1) to women who already hold the doctorate; (2) to 
women who will have fulfilled all the requirements for the doc- 
torate except the dissertation by the time the fellowship year be- 
gins (July 1). Requests for application forms should include a 
statement of academic status. 

International fellowships and grants: A number of interna- 
tional fellowships, $2000 each, awarded for advanced research only, 
are open to women who are citizens of the U.S.A. as well as to 
women of other countries. The AAUW Educational Foundation 
also offers to women of other countries 30 grants which must be 
used in the United States for research, graduate course work, or 
study of methods. 

Both national and international fellowships are unrestricted 
as to age, field, and place of study, except that an international 
fellowship must be used in a country other than the fellow’s own, 
and international grants are awarded for work in the U.S.A. only. 

Women of other countries apply through the federations or 
associations of university women in their own countries and should 
obtain application forms from them. 

The deadline for receipt of U.S.A. applications is December 1, 


1959. Application forms for women of the U.S.A. may be ob- 
tained after July 15 from: The Director, Fellowships Program, 
AAUW Educational Foundation, 1634 Eye Street, N.W., Washing- 
ton 6, D.C. 
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